STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

CRYSTAL RI VER PROTECTI VE
ASSCCI ATION, INC., et al.
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VS. CASE NO. 76-1102
DEPARTMENT OF ENVI RONVENTAL
REGULATI ON and CENTRAL
DEVELOPMVENT COVPANY,

Respondent .
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RECOMVENDED ORDER

Pursuant to notice, an adm nistrative hearing was held before Di ane D
Trenor, Hearing Officer with the Division of Administrative Hearings, in the
City/County Building Auditorium 123 NW H ghway 19, Crystal River, Florida,
commencing at 9:30 a.m on July 27, 1977 and continuing on July 28 and 29, 1977.
Upon agreenent of all parties, the captioned matter was consolidated for hearing
purposes with Case Nos. 77-849 and 77-850 (involving the application of the
Banana | sl and Recreation Association, Inc. for a permit fromthe Departnent of
Envi ronnental Regul ation to construct a boardwal k), Case No. 76-1103 (i nvol ving
the application of Florida Power Corporation for a permt fromthe Departnent of
Envi ronnental Regulation to install power |ines and pol es) and Case No. 77-960
(involving the granting of consent fromthe Departnment of Natural Resources for
t he proposed bridge, power poles and |ines and/or boardwal k). Separate
recommended orders are being entered for Case Nos. 77-849 and 850, 76-1103 and
77-960.
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FI NDI NGS OF FACT

Upon consideration of the oral and docunentary evidence adduced at the
hearing, as well as the Hearing Oficer's personal view of the subject prem ses,
the followi ng relevant facts are found:

1. In April or May of 1974, WIlliam M Lyons, as president of Central
Devel opnent Conpany, submitted an application for a permt to construct a 20
foot wide, 172 foot |ong concrete bridge across sovereign | and connecting Parker
Island in King's Bay with a mainland lot. Both the mainland | ot, known as Lot
20, Parker Haven, and Parker Island are owned by Central Devel opnent Conpany.
The application contains specific plans for run-off control

2. In 1975, various studies were perfornmed by representatives of different
envi ronnent al agenci es concerning the proposed project. Representatives from
t he respondent Departnment of Environnmental Regul ation concluded that the bridge
shoul d cause no significant direct degradation of or adverse effect upon the
water quality of King's Bay. The Director of the Division of Environnenta
Permtting therefore recomended the issuance of a permt and water quality
certification followi ng public notice of the project. |In February of 1975, the
Chi ef of Survey and Management of the Department of Natural Resources conducted
a biol ogi cal and hydrographi c assessnment and found that "the proposed bridge
construction would elimnate a linmted area of vegetated bottons but would not,
initself, significantly affect aquatic biological resources,” and that "it is
i nprobabl e that the proposed bridge construction . . . would have significantly
adver se hydrographic effects.” The Gane and Fresh Water Fish Conm ssion had no
objection to the bridge itself, but did express concern over the future
devel opnent of Parker Island.

3. The petitioners herein are citizens and property owners in the area and
have requested a hearing on the permt application. The Departnent of
Envi ronnental Regul ati on forwarded the petition to the D vision of
Admi ni strative Hearings, and the undersigned Hearing Oficer was duly designated
to conduct the hearing. Upon the agreenent of all parties, the hearing was
consolidated with other cases involving permts for projects in the King' s Bay
area of Crystal River.

4. The prine issue upon which testinony was adduced at the hearing was the
ef fect of the proposed bridge upon navigation. The waters of King's Bay are



affected by the ebb and flow of the tide. The bridge is to be approximately
four and one-half feet above the mean high water |level. The pass between Parker
I sland and the mainland Lot 20 is approximately 250 feet wide and is relatively
shal low, ranging froma | ow of one foot to a high of approximtely four and one-
hal f feet deep, depending upon the tide. Net fishing and gigging in that area
are prohibited. Power boats, air boats and small sail boats presently utilize

t he pass, but |arge sailboats would not prudently use this pass for safety
reasons. Small power boats wi th w ndshiel ds and/ or covered tops woul d probably
not be able to use the pass during high tide if the proposed bridge at a height
of four and one-half feet is constructed.

5. A nmean high water survey, per se, was not conducted by or on behal f of
the applicant. Rather, the applicant relied upon a bul khead map whi ch
est abl i shes a bul khead |ine around Parker |sland (Exhibit 9). This docunent
descri bes nmean high water as +1.2 elevation and the netes and bounds description
of the bul khead line is followed by the words "all being along the nean high
water line."

6. The King's Bay area and the springs |located therein provide a w nter
hone for manatee, an endangered species. During high tides, manatees have
occasi onal ly been observed in the pass between Parker Island and Lot 20 on the
mai nl and. Wi le further devel opnment and degradation of the area could affect
t he manat ee popul ation, the placenment of the bridge itself would not affect the
navi gati on of the manatee travelling in that area, though sone would bal k or be
hesitant around the bridge. One of the greatest hazards to the manatee is
injury or even fatality fromboat propellers and collisions with fast noving
power boats. A boat travelling at five mles per hour should present no problem
to the manat ee.

7. Several residents owning waterfront lots on King's Bay testified that
their view of the open water would be obstructed by the existence of the
proposed bri dge.

8. The purpose of constructing the bridge is obviously to provide a neans
of access fromthe mainland to Parker Island. Parker Island is about five and
one-hal f acres in size and is owned by Central Devel opnent Conpany. Prelimnary
| and use plans have been devel oped for an environnentally oriented | ow density
subdi vi sion on Parker Island. The conceptual plans include the sale of eleven
lots, one-third acre each, for residential purposes. Each |ot owner would only
be permtted to devel op 5,000 square feet of the lot, with the remainder of the
ot to be retained in an undi sturbed state. The prelimnary plans call for
underground utilities, no seawalls and a centralized dock. It must be
enphasi zed that these are prelimnary or conceptual plans for devel opnent of the
I sland, and Central is in no way bound by said pl ans.

9. On or about April 5, 1977, the Board of County Comni ssioners of Citrus
County passed a resolution declaring that the area known as King's Bay and the
i slands | ocated therein was an area of critical habitat, and that any nan-nmade
changes in the area be subject to public hearings and conply with all Citrus
County ordi nances, resolutions and regul ations. Lot 20 on the mainland is zoned
R- 1AA which permts single famly dwellings, municipally owed or operated parks
and pl aygrounds, golf courses, certain tenporary signs and certain conditioned
accessory uses. Central Devel opment Conpany has not appeared before the zoning
board to seek a zoni ng change or exception for Lot 20.

10. Central Devel opnent Conpany has submitted to the Departnent of Natural
Resources an application for an easenent for its bridge construction. This is



the subject matter of Case No. 77-960, for which a separate recomended order is
bei ng entered.

CONCLUSI ONS OF LAW

11. The construction of a bridge across sovereignty |and and navi gabl e
water is clearly subject to the permtting requirenents of Florida Statutes
Chapters 253 and 403, specifically Sections 253.123(2) and 403.087(1). These
permtting provisions fall within the jurisdiction of the respondent Departnent
of Environmental Regulation. Florida Statutes 20.261(6). As previously ruled
by an Order entered on June 24, 1977, the provisions of Florida Statutes Section
253. 124, requiring local approval for construction which adds to or extends
exi sting land, is not applicable to the proposed bridge construction. Prior to
the i ssuance of any permt by the Departnent of Environnental Regulation, the
appl i cant must receive and exhibit to the Department of Environnmental Regul ation
the required easenent or other formof consent fromthe Board of Trustees of the
Internal |nprovenent Trust Fund authorizing the construction. Florida Statutes
Section 253.77(1976) .

12. The pertinent portions of 253.123(2) read as foll ows:

"(2) The renoval of sand, rock or earth
fromthe navigable waters of the state
as defined in Section 253.12 and the subnerged
bottons thereof by dredgi ng, punping,
di ggi ng, or any other neans shall not
be permtted except in the foll ow ng
i nst ances:

* * *
(d) For other purposes when, but only when
the board of trustees has determ ned, after
consi derati on of a biological survey and an
ecol ogi cal study and a hydrographic survey,
i f such hydrographic survey is required by
t he board, nade by or under the supervision
of the Departnment of Natural Resources of
the area from which such sand, rock or earth
is proposed to be renoved, that such surveys
and study show that such renoval w |l not
interfere with the conservation of fish
marine and wildlife or other natura
resources, to such an extent as to be contrary
to the public interest, and will not result
in the destruction of oyster beds, clam beds
or marine productivity, including but not
[imted to, destruction of natural marine
habitats, grass flats suitable as nursery or
feeding grounds for marine life, and
established marine soils suitable for
produci ng plant growh of a type useful as
nursery or feeding grounds for marine life or
natural shoreline processes to such an extent
as to be contrary to the public interests.”

Wth respect to the application for construction of the subject bridge,
bi ol ogi cal and hydrographi c assessnents were performed and it was concl uded t hat
the bridge construction would not, in itself, significantly affect aquatic



bi ol ogi cal resources. The petitioners in this case have failed to present
sufficient evidence to rebut such a finding. The only evidence pertinent to
this issue was that purporting to show the adverse effect of the bridge upon the
manat ee. However, the evidence adduced on this subject was that the manatee
only occasionally travel through this channel and that only sone of these would
be hesitant to travel under the bridge. Those which refused to go near the
bridge could travel around the other side of Parker Island to their destination
I nasmuch as boats in the area would in all probability reduce their speed when
approaching the bridge, danger to the nanatee from fast noving boats woul d be

el i m nat ed.

13. Florida Statutes 403.087(1) provides that:

"No stationary installation which wll
reasonably be expected to be a source of

air or water pollution shall be operated,

mai nt ai ned, constructed, expanded, or

nodi fied without an appropriate and currently
valid permt issued by the departnent, unless
exenpted by department rule. In no event
shall a permt for a water pollution source
be valid for nore than five years. However,
upon expiration, a new pernmt may be issued
by the departnment in accordance with this act
and the rules and regul ations of the
department."

The studies performed by representatives of the Departnment of Environnenta
Regul ation resulted in the conclusion that the bridge should cause no
significant direct degradation of or adverse effect upon the water quality of
King's Bay. Again, petitioners failed to present any evidence tending to
illustrate that the bridge itself would degrade the surrounding water or air
quality.

14. 1t is the petitioners' contention that the bridge will create a
navi gati onal hazard and/or result in a serious inpedinment to navigation, and
therefore, pursuant to F.A C Rule 17-4.29(6), the Departnment of Environnenta
Regul ati on nmust not issue the permit. The bridge is proposed to be built at a
hei ght approximately four and a half feet above nmean high water. Although the
pass between Parker Island and Lot 20 is narrow and often quite shallow, the
evi dence does illustrate that owners of boats l|arger than four and one-half feet
in height do presently and frequently utilize this pass. It nmust be recognized
t hat anot her access around Parker Island is available to boaters and thus the
bri dge does not present a hazard or serious inpedinment to navigation. However,
it would not appear to be unreasonable to require the applicant to increase the
hei ght of the bridge by two feet, thus nmaking it six and one-half feet above the
mean hi gh water |evel.

15. Several of the |landowners in the King's Bay area testified that the
proposed bridge would interfere with their riparian right of an unobstructed
view of the water. After a careful consideration of such testinony, the
phot ographs received i nto evidence, a personal view of the prem ses and the case
| aw on the subject, the undersigned Hearing Oficer concludes that the bridge
woul d not significantly interfere with these riparian rights. The |andowners
conpl ai ni ng of such interference are located at a far enough distance formthe
proposed bridge that their view of the water and the pass should not be severely
i nterrupted.



16. Petitioners have raised the issue as to whether the applicant
conducted the required nmean high water |ine survey. Inasmuch as Central
Devel opnent Conpany accedes that the bridge project requires permtting and has
in fact submitted the necessary applications for such permtting, the rel evance
of this issue is somewhat obscure to the Hearing Oficer. However, the docunent
relied upon by the applicant (Exhibit 9) clearly illustrates that the nean high
water line is the sane as the bul khead |line which is described with
particularity.

17. The matter of the zoning requirenments for Lot 20 or Parker Island are
matters between the applicant and the zoning board of Gtrus County, and is
therefore not considered in this reconmended order. The same is true with any
public hearings required by the County. Neither of these local requirenments are
conditions precedent to the issuance of a permt by the Departnent of
Envi ronnent al Regul ati on.

18. Finally, many of the w tnesses opposing i ssuance of the bridge permt
appeared to be nore concerned with the adverse effects upon the water quality,
vegetation and marine |life by the proposed devel opnent of Parker Island than by
the bridge itself. The proposed devel opnent of the Island is certainly a
rel evant and substantial area for concern, and the bridge cannot be wholly
considered in isolation fromits purpose or destination. However, the plans for
devel opnent of Parker Island are nothing nore than conceptual and prelimnary at
this state and therefore they cannot be the subject of any findings or
conclusions. To consider the proposed devel opnent of the Island and its
resulting environmental inpact would be specul ati ve and beyond the scope of the
application for the bridge permt presently before the state regul atory
agenci es.

RECOMVENDATI ON

Based upon the findings of fact and conclusions of |aw recited above, it is
recommended that the Departnment of Environnmental Regulation issue to Central
Devel opnent Corporation a permt to construct a concrete bridge between Lot 20,
Par kers Haven, and Parker 1sland subject to the follow ng conditions:

1. The height of the structure above nmean high water |evel be increased
fromfour and one-half (4 1/2) feet to six and one-half (6 1/2) feet; and

2. Receipt by the applicant and exhibition to the Departnent of
Envi ronnental Regul ati on of the required easenent or other form of consent from
the Board of Trustees of the Internal Inprovenent Trust Fund authorizing the
proposed use of sovereignty |lands, as required by Florida Statutes 253.77
(1976).

Respectfully submtted and entered this 16th day of Septenber, 1977, in
Tal | ahassee, Fl ori da.

DI ANE D. TREMOR, Hearing O ficer

Di vision of Admi nistrative Hearings
Room 530, Carlton Buil ding

Tal | ahassee, Florida 32304

(904) 488-9675
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